Our Divorce Courts, Continued

Before continuing with last week’s fictional characters’ divorce imbroglio, there is some good news to share. I recently wrote in favor of “Timothy’s Law,” which would require mental health parity. Insurance parity means equal insurance coverage for mental health and physical health conditions. The impetus for parity resulted from the suicide death of Timothy after his insurance company failed to authorize out patient mental health benefits. An agreement on Timothy's Law was reached by the Senate and Assembly on June 23, the last day of the session. Senator Betty Little’s (R) support for passage of Timothy's Law was instrumental to the agreement, which must now “age” three days before a vote on the legislation can take place at the next session of the legislature. Senator Little has distinguished herself as a pro-family legislator who promoted this most important mental health issue. Senator Little has also secured funding for North Country prevention services for young adults, with an emphasis on teen suicide prevention. I will be further reviewing our candidates’ legislative records prior to the November elections.
Back to John and Sarah, the fictional characters I described in last week’s Commentary, enmeshed in their own “War of the Roses.” They continued to suffer. Their children, a nine year old girl and a seven year old boy, began to show signs of low moods, academic underperformance and a general lack of interest in participating in activities. The couple’s seven year old started hitting other children. Psychotherapy might have assisted the children, but not nearly as much as a civil, peaceful resolution to their parents’ war.
John and Sarah typify what happens to divorcing couples undergoing matrimonial litigation. In this fictional account John was ordered to have supervised visitation with his children due to Sarah’s complaints of John’s angry outbursts, which she claimed were emotionally abusive to her and the children. The supervised visitation itself became a problem rather than a solution as it severely limited the children’s access to appropriate and meaningful contacts with their father. Reduced parental contact is a precursor of impaired emotional development.

So the Divorce Court whose responsibility it was to deal with John and Sarah ordered supervised visitation in an effort to eliminate the negative impact of John’s angry behavior, though in so doing created the even bigger problem of reduced parenting time, and its’ well known detrimental emotional affects. As I have testified before the NYS Matrimonial Commission, in my professional opinion, our matrimonial courts, in an effort to provide justice, frequently and harmfully limit the “emotional due process rights” of litigants.

The application of civil law procedures to divorce, custody and visitation, may in many cases be making matters worse for our communities’ divorcing parents and their children, who are all too frequently caught in the middle. The first thing that seems to go wrong is that each side begins to take a “litigation position,” which is an argument each side develops to justify their claims for custody and property. The “litigation position,” each parent adopts, and each parents’ attorneys argue in favor of in court, has the effect of creating a new set of “realities,” only distantly related to the initial claim of each litigating parent. The “position hardening” caused by the litigants’ court positions may lead to more anger and less willingness to compromise, because each side believes they are “right” and wants to “win.”
John and Sarah’s path turned into an unnecessary disaster for their family, one that could have been avoided. In an effort to preserve John and Sarah’s “emotional due process rights,” their divorce court might have required them to work with a “Parenting Coordinator” (PC), a specially trained psychologist or attorney who would educate the parents as to how their stated desires for appropriate involvements with their children could be realized. The NYS Matrimonial Commission recommended our Divorce Courts use Parenting Coordinators. PC’s implement a predetermined “parenting plan,” mediate disputes, and in some jurisdictions make decisions when the parents don’t. These steps should be taken as soon as possible and before property conflicts are resolved to ensure the property issues don’t become a factor in the custody conflict. 
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